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                                                            18th 
Amendment 

... the manufacture, sale, or transportation of 
intoxicating liquors within ... the United 
States ...  for beverage purposes is hereby 
prohibited. 









"None of the great boons and usufructs that 
were to follow the passage of the Eighteenth 
Amendment has come to pass. There is not 
less drunkenness... but more; not less crime, 
but more; not less insanity, but more. The 
cost of government is not smaller, but 
greater. Respect for law has not increased, 
but diminished. 





“What America 
needs now is 
a drink. 





                                                           21st 
Amendment 
Section 1. The eighteenth article of 
amendment to the Constitution of the United 
States is hereby repealed. 
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Section 1. The eighteenth article of 
amendment to the Constitution of the United 
States is hereby repealed. 
Section 2. The transportation or importation 
into any State ... for delivery or use therein of 
intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited. 
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                                                           21st 
Amendment 
Section 1. The eighteenth article of 
amendment to the Constitution of the United 
States is hereby repealed. 
Section 2. The transportation or importation 
into any State ... for delivery or use therein of 
intoxicating liquors, in violation of the laws 
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                                                          21st 
Amendment 
Section 1. The eighteenth article of 
amendment to the Constitution of the United 
States is hereby repealed. 
Section 2. The transportation or importation 
into any State ... for delivery or use therein of 
intoxicating liquors, in violation of [any] laws 
thereof, is hereby prohibited. 



      
DIRECT SHI 

The right of a State to prohibit the importation of liquor  
is not limited by the commerce clause."  

State Board of Equalization v. Young's Market Co., 299 U.S. 59 (1936) 



   Hostetter v. Idlewild Bon Voyage Liquor Corp 

• To draw a conclusion ... that the 21st Amendment 
has somehow operated to "repeal" the Commerce 
Clause wherever [liquor] is concerned would... be 
an absurd oversimplification.....  

• Both the 21st Amendment and the Commerce 
Clause are parts of the same Constitution [and] 
each must be considered in the light of the other, 
and in the context of the issues and interests at 
stake in any concrete case. 









Bacchus Imports, Ltd. v. Dias, 468 U.S. 263 (1984) 

The 21st Amendment did not empower States to favor local liquor 
industries by erecting barriers to competition....  State laws that 
constitute mere economic protectionism are not entitled to the same 
deference those to promote temperance.    



State liquor laws that promote temperance or ensure orderly market 
conditions are protected by the 21st Amendment;  therefore the State’s 
comprehensive three-tier system for the distribution of liquor is 
unquestionably legitimate....  
North Dakota v. United States, 495 U.S. 423 (1990) (plurality/dissenters in Bacchus) 



    1990-2004 
• 7000 new wineries.   
• Five big wholesalers corner market, won't carry new 

wines. 
• Start-up wineries need to be able to sell directly to 

consumers or go out of business. 
• Farm wineries are good places to hold political fund-

raisers 
• States pass laws allowing in-state wineries to by-pass 

wholesalers and act as producer, wholesaler and 
retailer all at once.   
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                                     Granholm v. Heald 

•  "Time and again, the Supreme Court has held that 
state laws -- including liquor laws -- violate the 
Commerce Clause if they treat out-of-state and in-state 
economic interests differently, burden the former, and 
give a competitive advantage to the latter."  

•  "[D]iscrimination is neither authorized nor permitted by 
the Twenty-first Amendment."  

•  "[S]tate regulation of alcohol is limited by the 
nondiscrimination principle of the Commerce Clause." 

•  "States cannot require an out-of-state firm to become a 
resident in order to compete on equal terms." 



Wholesalers – retailers - importers - license 
applicants? 

1. Granholm & Bacchus apply; state retailer and licensing laws 
may not discriminate against out-of-state entities 

2. Granholm & Bacchus do not apply to retailer laws because:  
    • A retailer is not a producer. 
    • The state has not created an exception to the 3-tier system 
    • Retailing is an inherent part of the 3-tier system 
    • Retailers need to be located in-state for regulatory purposes 



                                                                    Byrd v. 
Tennessee 
• Two residency rules: 2 years before applying, 10 years to renew 
• 6th Circuit struck down both residency rules as to residence of 

owner. Called them arbitrary. 
• Rejected the opinions of Arnold’s Wine and Southern Wine that 

no retailer laws were subject to Commerce Clause scrutiny. 
• Also rejected the argument that all retailer laws were limited by 

the nondiscrimination principle. 
• Took middle ground that some retailer laws were limited by 

nondiscrimination principle, but those regulating inherent 
aspects of the 3-tier system were exempt 

• Speculated that requiring a retailer to be physically locate in the 
state “might be” sufficiently inherent to survive Commerce 
Clause scrutiny 




